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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on April 1 , 
2010 has been entered. By this amendment, claims 33, 41 , 45, 47, 49, 51 , 55, and 59- 
61 are amended, claims 33, 42, and 52 are cancelled, and claims 33-35, 38, 40, 41 , 43- 
45, 47, 49-51 , 53-55, 57, and 59-61 are now pending in the application. 

Claim Objections 

2. Claim 51 is objected to because of the following informalities: the phrase 
"modulate a pacing interval modulates a pacing interval that the ventricular pacing pulse 
is delivered at" repeats "modulate a pacing interval" and is grammatically improper. It is 
suggested that such a phrase be rewritten to read "modulate a pacing interval at which 
the ventricular pacing pulse is delivered". 

Appropriate correction is required. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 33-35, 38, 40, 41, 43-45, 47, 49-51, 53-55, 57, and 59-61 are rejected 
under 35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly 



Application/Control Number: 10/822,487 Page 3 

Art Unit: 3766 

point out and distinctly claim the subject matter which applicant regards as the 
invention. 

5. Claim 41 recites the limitations "a processor that modulates a pacing interval at 
which the ventricular pacing pulse is delivered" in lines 4-5 and "extends a pacing 
interval between the delivered pacing pulse and a subsequently scheduled pacing pulse 
responsive to the autonomous intrinsic signal component being detected" In lines 8-10. 
The Examiner believes that the pacing intervals referenced in the limitations are two 
separate pacing intervals. However, in the response filed on April 1, 2010, the 
Applicant characterizes the pacing intervals as being the same interval that is 
modulated or adjusted two separate times. It is therefore unclear if the pacing intervals 
referenced in the two limitations are intended to be two separate intervals, or the same 
interval that is modulated/adjusted separately. 

6. Claim 51 recites the limitations "modulate a pacing interval modulates a pacing 
interval that the ventricular pacing pulse is delivered at" in lines 4-5 and "extend a 
pacing interval between the delivered pacing pulse and a subsequently scheduled 
pacing pulse responsive to the autonomous intrinsic signal component being detected" 
In lines 11-13. The Examiner believes that the pacing intervals referenced in the 
limitations are two separate pacing intervals. However, in the response filed on April 1, 
2010, the Applicant characterizes the pacing intervals as being the same interval that is 
modulated or adjusted two separate times. It is therefore unclear if the pacing intervals 
referenced in the two limitations are intended to be two separate intervals, or the same 
interval that is modulated/adjusted separately. 
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7. Claim 60 recites the limitations "modulating a pacing interval at which the 
ventricular pacing pulse is delivered" in lines 3-4 and "extending a pacing interval 
between the delivered ventricular pacing pulse and a subsequently scheduled 
ventricular pacing pulse responsive to the autonomous intrinsic signal component being 
detected" In lines 9-11. The Examiner believes that the pacing intervals referenced in 
the limitations are two separate pacing intervals. However, in the response filed on 
April 1, 2010, the Applicant characterizes the pacing intervals as being the same 
interval that is modulated or adjusted two separate times. It is therefore unclear if the 
pacing intervals referenced in the two limitations are intended to be two separate 
intervals, or the same interval that is modulated/adjusted separately. 

8. Claim 61 recites the limitations "modulating a pacing interval by randomly altering 
a delivery time of the pacing pulse" in lines 3-4 and "extending a pacing interval 
between the delivered pacing pulse and a subsequently scheduled pacing pulse 
responsive to the autonomous intrinsic signal component being detected" In lines 9-11. 
The Examiner believes that the pacing intervals referenced in the limitations are two 
separate pacing intervals. However, in the response filed on April 1, 2010, the 
Applicant characterizes the pacing intervals as being the same interval that is 
modulated or adjusted two separate times. It is therefore unclear if the pacing intervals 
referenced in the two limitations are intended to be two separate intervals, or the same 
interval that is modulated/adjusted separately. 
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Claim Rejections - 35 USC § 101 

9. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

10. Claims 51, 53-55, 57, and 59 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. Independent claim 51 sets 
out a "computer-readable medium comprising instructions" which may be transitory or 
non-transitory. A transitory computer-readable medium is considered non-statutory 
subject matter under 35 U.S.C. 101. It is suggested that the Applicant amend 
independent claim 51, and any claims that depend from claim 51, to refer to a "non- 
transitory computer-readable medium". 

Claim Rejections - 35 USC § 102 

1 1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

12. Claims 34-36, 38, 40, 41, 43-45, 47, 49-51, 53-55, 57, and 59-61 are rejected 
under 35 U.S.C. 102(e) as being anticipated by Bradley (U.S. 2003/0050671). 
Regarding claims 36, 38, 41, 45, 47, 51, 55, 57, 60, and 61, Bradley discloses a method 
and apparatus for capture tracking that includes at least one electrode 26, 32, 34, 36 to 
deliver a ventricular pacing pulse and sense a ventricular signal response and a 
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processor 60 (see Figures 1 and 2). Further, Bradley discloses that the processor 
detects whether an autonomous intrinsic signal component is present within the sensed 
ventricular response by comparing a morphological characteristic of a past signal 
response to the same morphological characteristic of the sensed response (see 
Abstract) and extends a pacing interval in response to the detecting of an autonomous 
intrinsic signal component (see Figures 5 and 6). Further, Bradley discloses modulating 
a pacing interval to aid in the detection of the autonomous intrinsic signal component 
(see paragraph 64). 

13. Regarding claims 34, 43, and 53, Bradley discloses modulating an atrial to 
ventricular pacing delay to aid in the detection of the autonomous intrinsic signal 
component (see paragraph 64). 

14. Regarding claims 35, 44, and 54, Bradley discloses that the subsequently 
delivered pacing pulse may be delivered to a ventricle (see Figures 5 and 6 and 
paragraph 40). 

15. Regarding claims 40, 49, and 59, Bradley discloses that the morphological 
characteristic may be amplitude (see paragraph 100) or slope (see paragraph 72). 

16. Regarding claim 50, Bradley discloses a memory 94 (see Figure 2). 

Response to Arguments 

17. Applicant's arguments filed April 1, 2010 have been fully considered and were 
found persuasive in part, moot in part, and non-persuasive in part. Those arguments 
which were found persuasive or moot will not be answered herein as the associated 
rejections have been withdrawn above. 
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18. Regarding the objection to claim 51 which was made in the previous Office 
Action, the Applicant indicates that the amendment to claim 51 overcomes such an 
objection. The Examiner respectfully disagrees and submits that lines 4-5 of claim 51, 
which were previously objected to, have not been amended in the response of April 1, 
2010. As such, the objection stands. 

19. Regarding the rejection of the claims as being anticipated by Bradley, the 
Applicant argues that Bradley's disclosure of modulation of the AV and VV pacing 
intervals as part of its rate response function is unrelated to the capture detection 
function. The Applicant further argues that "the claims as previously pending and as 
presently amended required an extension of the pacing interval if the morphology of the 
sensed depolarization following a delivered pacing pulse indicated intrinsic activity." It 
appears that the Applicant is arguing that the Examiner's citation of paragraph 64 as a 
disclosure of "modulating a pacing interval to aid in the detection of the autonomous 
intrinsic signal component" is to equate to the claim language directed to extending a 
pacing interval between the delivered pacing pulse and a subsequently scheduled 
pacing pulse responsive to the autonomous intrinsic signal component being detected. 
However, the citation of paragraph 64 made in the previous Office Action, and again 
above, is a citation to teach that "Bradley discloses modulating a pacing interval to aid in 
the detecting of the autonomous intrinsic signal component." As the Applicant does not 
appear to disagree with this characterization of Bradley, it is unclear what the Applicant 
considers to be deficient in Bradley. It appears that the Applicant is equating the 
"pacing interval at which the pacing pulse is delivered" to be the same as the "pacing 
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interval between the delivered pacing pulse and a subsequently scheduled pacing pulse 
responsive to the autonomous intrinsic signal component being detected." As this 
remains unclear, the Examiner has presented the rejections under 35 USC 112, second 
paragraph, as outlined above. Further, based on the Examiner's interpretation that 
these intervals are separate, it is believed that Bradley anticipates the claims as 
presented and the rejection stands. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to TAMMIE HELLER whose telephone number is 
(571 )272-1986. The examiner can normally be reached on Monday through Friday from 
7am until 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl H. Layno can be reached on 571-272-4949. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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